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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Septenber
10, 1992, following an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator, having found that

respondent violated 14 C. F.R 91.111 and 91.123(b).? The |aw

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 91.111(a) provides:
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j udge, however, finding mtigating circunstances, reduced the
proposed suspensi on of respondent's airline transport pilot
certificate from45 to 30 days. W deny the appeal.

Respondent was the flying pilot-in-command of a Cessna
Citation that departed Centennial Airport, Denver, CO on January
18, 1991. His first officer was primarily manning the radio.?
According to the ATC transcript, respondent's aircraft was
cleared to depart runway 17L and to fly the runway headi ng.
After respondent was airborne (Tr. at 34), ATC queried whet her
the Citation saw a Cessna® ahead and upwind to the right.
Exhibit CG1 at 0135:34. The Ctation responded affirmatively.
ATC t hen sai d:

Thank you after he turns crosswi nd south of himyou can

start a right turn and proceed direct to Denver V OR

contact Denver departure have a nice flight.
Exhibit C1 tower transcript, at 0135:40. According to the
transcript, the Ctation inmmediately responded with its cal
(..continued)

No person may operate an aircraft so close to another
aircraft so as to create a collision hazard.

§ 91.123(b) provides:

(b) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromt hat

cl earance, except in an energency, unless an anended

cl earance i s obtained. :

%Respondent testified to having made one unrel ated
transm ssion to ATC. Tr. at 61. The first officer made all the
transm ssi ons di scussed here.

“A singl e-engi ne Cessna 172.



sign. |d. at 0135:46.

There is no disagreenent that the Cessna 172 and the
Citation were in close visual contact, but the parties disagree
as to the proximty of the aircraft. The local/ground controller
testified to 150-200 feet vertical separation, being unable to
j udge horizontal separation fromhis distance approximtely 1/2
to 2 mles away. Tr. at 15, 19. M. and Ms. O Malley, the
pilots in the Cessna 172, estimated 100-150 feet vertical
separation and no horizontal separation. Exhibits C3 and 4.
Respondent's February 27, 1991 letter to the FAA (Exhibit C 2)

i ndi cates that he passed approxi mately 300 feet above the Cessna
172. At the hearing, however, he testified that the Gtation was
in a 25-degree bank, and he flew an arc around the Cessna,
clinbing during the whole turn; at one point in that turn the two
aircraft were within 300 feet. Tr. at 73-74. Respondent argues
that there was no collision hazard.

Respondent further testified that he did not renenber
hearing either the 0135:34 or :40 communication from ATC,
advi sing of the Cessna 172 and directing a turn behind it. After
he heard these transm ssions on the tower tape, he had his radio
checked, and was advised that the pilot's audi o panel had
intermttent reception "causing degradation of the received audio
signal." Exhibit R3 (letter from Kings Avionics, dated August
15, 1991).

According to respondent, he and his first officer

i ndependently observed two aircraft. Although respondent did not
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mention the existence of two other aircraft in his letter of
explanation to the FAA (Exhibit C2), at the hearing he testified
that one aircraft appeared to be arriving for a | anding on runway
35R (the opposite end of 17L, parallel and next to 17R), and

com ng head on. Respondent testified that he started a right
turn (towards the Denver VOR), as directed by his first officer,
at which point they passed a second aircraft they had earlier
seen on their right. Respondent testified that he was nore
concerned with the oncom ng aircraft, and did not think anything
of his passing of the second, the Cessna 172. Tr. at 68.

The | aw judge found, as a nmatter of fact, that the two
aircraft passed with no horizontal and 200 feet verti cal
separation, consistent with the testinony of the ATC wi t ness and
the O Malleys. The | aw judge accepted respondent’'s testinony
that he was in a right hand turn and clinbing, as consistent with
the O Malley testinony. The | aw judge al so found respondent
credible in his statement that he did not hear the two rel evant
instructions fromATC, and that he could rely on his first
officer's statenment that they were cleared for a right-hand turn

The | aw judge concl uded that these facts should mtigate the
sanction but the violations should not be dism ssed because
respondent had a continuing duty to see and avoid other traffic.

Respondent appeals on two grounds. First, he argues that
the law judge erred in considering the statenments (Exhibits C3
and G4) of M. and Ms. O Malley, who did not appear at the

heari ng, having refused to honor the subpoena issued by the
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Adm nistrator. He argues that his being denied the opportunity
to contront or cross-exam ne the witnesses was reversible error.

(He does not argue that hearsay evidence is or should be ;per se
i nadm ssi ble in Board proceedings.) Second, he clains that,
given the law judge's findings that respondent did not hear the
critical instructions and that he reasonably relied on his first
officer's advice that they had been cleared for a right-hand turn
direct to the Denver VOR, the | aw judge was obligated to dism ss
the conplaint rather than nerely mtigate the sanction.

As to the first argunent, we find no nerit in respondent's
contention that he was inproperly denied the right to confront or
cross-examne the O Malleys and that it was therefore inproper
for the law judge to rely on their unsworn testinony.

Respondent was not denied the opportunity to confront the
O Mall eys face to face, whether in the hearing or beforehand.
There is no indication or argunent that respondent was unaware of
their existence or their opinions regarding the incident.
Respondent need not depend and has no right to depend on the
Adm ni strator to produce w tnesses respondent believes shoul d
appear at trial. Respondent had the full opportunity to subpoena
these individuals and to ask the law judge to enforce any such
subpoena, or to depose themprior to the hearing. Respondent did
none of these things. Mreover, as the | aw judge noted, the key
docunents (reports to the FAA) are official and public records,
with the issue being not their adm ssibility but the weight they

shoul d be given when their authors do not testify. dearly, the
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situation here is far different fromthe anonynous all egations

cited in Admnistrator v. Peretti, NISB Order EA-3647 (1992).

| ndeed, many aspects of the O Malleys' reports were confirnmed by
or consistent with testinony at the hearing by the ATC w t ness
and respondent hinsel f.

Respondent's second argunent -- that having found respondent
reasonably relied on his first officer, the charge of operating
contrary to an ATC instruction nmust be dism ssed -- overstates
the law judge's holding.®> Wile the |law judge found that
respondent shoul d have been able to rely on his first officer's
report that they had been cleared for a right-hand turn, he al so
found that respondent continued to have a "see and avoid"
obligation. Because respondent was admttedly aware of the
proximty of the O Malley aircraft, respondent abrogated his
command responsi bility when he chose to rely on a crew statenent
t hat he shoul d have chal |l enged. Thus, respondent's reliance was

not reasonable to the extent precedent requires.® W find no

°'n Administrator v. Fay & Takacs, NTSB Order EA-3501 (1992)
at 9, we sumrari zed the reasonabl e reli ance defense:

If . . . a particular task is the responsibility of another,
if the PIC has no i ndependent obligation (e.g., based on
operating procedure or manuals) or ability to ascertain the
information, and if the captain has no reason to question
the other's performance, then and only then wll no

vi ol ati on be found.

®Admi ni strator v. Fay & Takacs, supra. Recall that
respondent was aware of the Cessna 172 to the right in front of
him The duty of care to which he is held requires that he
guestion an instruction to nmake a right-hand turn that puts him
unusually close to another aircraft. (Standard airspace
separation is 500 feet. See Tr. at 47.) To execute the turn "on
reliance" put respondent's aircraft no nore than 300 feet




error in this assessnent.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is denied; and

2. The 30-day suspension of respondent's airline transport
pilot certificate shall begin 30 days fromthe date of service of

this order.”’

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

(..continued)

vertically fromthe Cessna 172, by respondent's own adm ssion
(and within 150 feet vertically and no horizontal separation
according to the O Malleys' report). These distances nmake the
reliance unreasonable, and, as we read the record below, the |aw
judge did not accord any weight to respondent's testinony about
turning to avoid a third aircraft.

'For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



